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Statute Involved 

Hi lk 33, Fed. R. (’him. p, 

NEW TRIAL 

I he court on motion of a defendant may grant a new 
Inal to him if required in the interest of justice If trial 
was by the court without a jury the court on motion of a 
defendant for a new trial may vacate the judgment if 
entered, take additional testimony and direct the entry of 
a new judgment. A motion for a new trial based on the 
ground of newly discovered evidence mav be made onlv 
before or within two years after final judgment, but if an 
appeal is pending the court may grant the motion onlv 
on remand of the case. A motion for a new trial based 
on any other grounds shall be made within 7 days after 
verdict or finding of guilty or within such further time 
as the court may fix during the 7-day period. 
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BRIEF FOR THE APPELLEE 

Questions Presented 

I. Did the trial court err in denying petitioner’s motion 
for a new trial based on newly discovered evidence, which 
proffered evidence consisted of an affidavit, letter, and 
statement of a convicted co-defendant to the effect that 
appellant was “not guilty” and that the co-defendant knew 
but would not reveal the identity of a third party to the 
crime, when at the hearing on the motion the co-defenduut 
was called by Lata to testify but invoked his fifth amend¬ 
ment privilege as to all questioning about the veracity and 
authorship of those out-of-court statements? 

A. Are the out-of-court statements independently ad¬ 
missible as declarations against penal interest, either in 
whole or in part, at a new trial? 

B. Assuming arguendo some degree of admissibility, 
would the admissible portions require a new trial? 






Statement of Facts 


James Lata and Stuart Smith were convicted of armed 
bank robbery after a lengthy jury trial on March 22, 1973. 
Subsequent to the conviction being affirmed, Smith signed 
an affidavit reluting in pertinent part that Lata iH “Not 
Guilty and I Stuart B. Smith will testify to same if and 
when called upon to do so.’’ The affidavit was drafted 
and presented to Smith for signature by one Thomas Flood, 
a private investigator. Flood was retained by Linda 
Ziomek, Lata's girlfriend and co-defendant at trial who had 
been acquitted by motion at the close of the Government’s 
case. Flood also testified that Smith had told him Lata 
had not done the bank robbery and that he, Smith, knew 
another party who was involved but that he would not 
reveal his identity. In addition, Flood produced a letter 
sent to him by Smith in April, 1974 inquiring alawt the 
status of the case and saying that “Lata should not have 
to pay for something he did not do.” 

When called to testify in the hearing on the instant 
motion, Smith refused to answer any questions regarding 
the veracity or authorship of the affidavit, the letter, or his 
conversation with Flood. The motion for a new trial was 
subsequently denied. 
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Statement of the Case 

Tliis in an appeal from u judgment of the (’ourt (New¬ 
man, 7.) denying appellant luita's motion made pursuant 
to 38 UHC 2255 Keeking to vacate a Henteuce imposed for 
armed hunk robl>ery. Lata was convicted on March 22, 
1973 and was sentenced to u 21 year term of imprisonment. 
The conviction was affirmed without opinion. I nitert Staten 
v. I Alta, 48ti F.2d 1397 (2d (’ir. 1973). Flis first motion 
for new trial on the grounds of newly discovered evidence 
was denied on March 7, 1971. 

The instant motion, pursuant to 28 U8C 2255, alleged 
several grounds for relief, all of which were denied in an 
opinion of May 3, 1971. It also alleged newly discovered 
evidence, which the court construed as a motion for a new 
trial pursuant to Rule 33, F.R.C.P. and held a hearing 
thereon on May 20, 1971. Relief on this aspect of the 
motion was similarly denied, and furnishes the only issue 
prosecuted on this appeal. 
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ARGUMENT 

I. The trial court properly denied appellant's 
motion for a new trial. 

A. Smith's out-of-court declarations do not 
qualify for a penal interest exception to 
the hearsay rule and are therefore not 
admissible at a new trial. 

Interwoven with the offer of Smith’s affidavit, letter, 
and conversation with Flood is his claim in the affidavit 
that he would “testify in court if and when called upon to 
do so.” When called upon hy Lata, however, refused on 
grounds of privilege against self incrimination to acknowl¬ 
edge authorship of the various items of evidence or to 
comment on the veracity of the contents thereof. Appellant 
argues that Smith’s refusal to testify at the hearing on 
the motion should nevertheless not he grounds for denial 
of the motion because his refusal may not persist if he is 
called at trial. Since the movant for a new trial bears 
a very heavy burden of persuasion, however, the more re¬ 
alistic posture of the matter is that the mere speculation 
that he may testify cannot justify yranting the motion. 
Lata had his opportunity to present Smith’s testimony at 
the hearing on the motion for new trial, and failed. The 
only basis, then, upon which the court could order a new 
trial is if the purported statements of Smith offered through 
Flood are independently admissible. Those statements are 
clearly hearsay and admissible only if an exception to the 
hearsay rule applies. Appellant urges that they are admis¬ 
sible as declarations against penal interest. The Govern¬ 
ment takes issue. 

Assuming arguendo, as did the Court below, that Smith’s 
invocation of privilege makes him unavailable as a wit¬ 
ness and thus lays the predicate for a penal interest excep¬ 
tion, the exception is nonetheless inapplicable under the 
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circumstances here. While declarations against penal in¬ 
terest have traditionally been disallowed as an exception 
to the hearsay v.ie, Donnelly v. United States, 228 C.8. 
243 (1913), flexibility has appeared in that prohibition of 
late. See Chambers v. Mississippi, 410 U.8. 284 (1973); 
United States v. Harris, 403 U.S. 573 11971) ; United 
States v. Marquez, 402 F.2d 893 (2d Cir. 1972); United 
States v. Seyfried, 435 F.2d 090 (7th Cir. 1971); United 
States v. Dorico, 380 F.2d 325 (2d Cir.), cert, denied, 389 
U.S. 944 (1907). Nevertheless, the exception does have 
boundaries, United States v. Dovieo, supru at 327, and 
the declarant must have some reasonable expectation that 
he is exposing himself to criminal liability. United States 
v. Miller, 277 F. Supp. 200 (D. Conn. 1907). Appellant 
Lata urges that Smith’s exposure comes from his failure 
to disclose the identity of the so-called true guilty party, 
which, it is claimed, constitutes a violation of 18 U.S.C. 
§3. The crux of the matter is thus whether such non dis¬ 
closure is an offense and, perhaps even more importantly, 
t*‘e likelihood that Smith felt he was risking prosecution 
by revealing this non-disclosure. Petitioner argues that 
because no cases can be found saving that a mere with¬ 
holding of evidence is not a violation of § 3, it therefore 
follows that it is. However, the absence of cases dealing 
with that precise statute and issue obviously underscore 
the fact that there is no such offense. In addition it is 
pointed out by analogy that similar statutes do in fact 
require a fairly high degree of positive action, as opposed 
to mere silence. See United States v. May ness, 456 F.2d 
976 (9th Cir. 1972) [18 U.S.C. §10711; United States v. 
Foy, 416 F.2d 940 17th Cir. 1969) [18 U.S.C. §1071]; 

1 Parenthetically it may be noted that this precondition for 
application of the exception highlights the catch-22 aspect of the 
first part of appellant’s argument; Smith must continue to refuse 
to testify for Lata to qualify for the exception, but Lata urges 
that since he may agree to testify, Lata should not be denied a 
new trial on the basis of Smith’s current refusal. Appellant 
therefore offers a two-pronged, self-cancelling argument. 
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United States v. Worcester . 11)0 F. Supp. 548, 566 (D. 
Mass. I960) [18 U.S.C. §4]. It is therefore submitted 
that, since no offense of non-disclosure exists, Smith could 
not be considered to have made a declaration against penal 
interest. 

Secondly, even if there were such an offense, the declar¬ 
ant would have to have some reasonable expectation that 
he was actually exposing himself to criminal liability. 
United States v. Miller, supra. Surely Smith would not 
anticipate that the Government would, in the face of the 
evidence it had amassed to convict Lata, proceed to dis¬ 
prove Lata’s guilt and try to establish the guilt of another. 
Furthermore, since the party is theoretically unknown to 
the Government, there would be no one to prove as the 
principal in order to convict Smith as the accessory. 

In addition to the legal and evidentiary hurdles pre¬ 
sented by such a course, guilty silence is not commonly 
understood as criminal conduct. Admission of such con¬ 
duct would therefore not likely be viewed by the declarant 
as putting him in jeopardy of criminal sanction. Such 
a declaration thus lacks the inherent trustworthiness sur¬ 
rounding the admission of a traditional crime, which trust¬ 
worthiness is postulated as the basis for a penal interest 
exception. Other indicia of reliability are lacking. The 
statements were made long after the crime. They were 
basically an exculpation of a convicted co-defendant, a 
traditionally suspect occurrence, Chambers v. Mississippi, 
supra at 300. The statements were far from spontaneous; 
rather they resulted from a planned interview in which 
Smith signed an affidavit drafted by another. There is 
no corroboration of the statements, United Statees v. Wall- 
ing , 486 F.2d 229 (9tli Cir. 1973 1 , cert, denied, 415 U.S. 
923 (1974), which is underscored by Smith’s invocation of 
privilege. The exculpations are vague and conclusorv. 





7 


United Staten v. Uemico, 339 F. Hupp. 1077 (S.D.N.Y. 
1972). For all of the reasons Smith’s hearsay statements 
fail to qualify as exceptions to the hearsay rule, and are 
inadmissible at a new trial. A new trial is thus not 
mandated. 

B. Assuming arguendo that the portion of Smith's 
statements indicating that he knows of another 
involved in the crime but not yet detected is 
admissible, that standing alone would not war¬ 
rant a new trial because it would not affect the 
jury finding that Lata actually entered the bank 
and would therefore not probably produce an 
acquittal. 

Even if it is assumed that the proffered evidence quali¬ 
fies in all respects for a penal interest exception, the 
statements are nevertheless severable to the extent that they 
do not incriminate Smith, United Staten v. Marquez, supra 
at 895; United States v. Seyfried, supra at 698. The 
portions merely exculpating Lata would therefore not be 
admissible, and the motion for new trial would stand or 
fall only on the remainder of the statements, the substance 
of which is that Smith knows of another who was involved 
but who has not been detected. Since the jury finding 
that Lata entered the hank is in no way affected by the 
unspecified involvement of another in some unidentified 
phase of the crime, however, such evidence would not 
probably produce an acquittal and would not serve as a 
basis for a new trial, United States v. Silverman, 430 F.2d 
106 (2d Cir. 1970;. The motion was thus properly denied. 
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CONCLUSION 

For all of the foregoing reasons, the motion for 
new trial was properly denied and it is respectfully 
urged that the decision of the District Court be 
affirmed. 

Respectfully submitted, 

Pkteh C. Dorsey 
United States Attorney 
District of Connecticut 
United States Court House 
New Haven, Connecticut 06510 

Peter A. Clark 

Assistant United States Attorney 
Of Counsel. 
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